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IN THE MATTER OF LAND LYING TO THE EAST AND WEST OF  

THE SHADE, SOHAM, ELY 

 

________________ 

 

ADVICE 

________________ 

 

 

1. Cambridgeshire County Council is the registered owner1 with title absolute of a large 

parcel of land lying immediately to the west of The Shade in Soham. Timothy Clark is 

the registered owner2 with qualified title of smaller strips of land lying immediately to 

the east of The Shade. I am instructed that these areas of land either side of The Shade 

once formed almost the totality of a common known as Shade Common. Soham Town 

Council wishes to establish that the land owned by the County Council and by Mr Clark 

remains common land. If that is not the case, it wishes to take steps to restore the land’s 

status as common land. Accordingly, I am asked to advise the Town Council as to 

whether: 

 

(1) the land in question is common land; 

(2) the County Council is correct in saying that the land in its ownership ceased 

to be common land as a result of non-registration under the Commons 

Registration Act 1965; 

(3) there are any legal avenues available to the Town Council to re-establish the 

land as common land. 

 

I am also asked to consider whether the County Council has good title to the land in its 

ownership. 

 

A brief history 

2. I take the following account of events from various documents enclosed with my 

instructions, including an extract from The Common Lands of Cambridgeshire, 

published by the Cambridgeshire County Planning Department in 1956, records from 

                                                 
1 Under title no. CB362032. 
2 Under title no. CB366039. 
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the Ministry of Agriculture, Fisheries and Food held by the National Archives and deeds 

held by the Land Registry. 

 

3. Shade Common probably came into existence in the 17th century as one of four 

commons awarded to the inhabitants of Soham parish for feeding the cattle of the poor. 

 

4. In 1930, as part of the manors or reputed manors of Soham, Shade Common passed to 

the then Lady of the Manor, Miriam Dunn-Gardner (later Miriam Leader).  

 

5. In 1943 the Cambridge War Agricultural Executive Committee requisitioned that part 

of Shade Common west of The Shade (“the west land”), amounting to 79.885 acres in 

area, together with three other commons at Soham.  

 

6. On 30 March 1951 the Soham Compulsory Purchase Order 1951 was made pursuant to 

s 85(2) of the Agriculture Act 1947, certifying that the Minister of Agriculture, Fisheries 

and Food was satisfied that retention of the west land was needed for securing its full 

and efficient agricultural use. The Order was laid before Parliament in April 1951, 

empowering the Minister to acquire the land compulsorily. 

 

7. On 13 November 1952 the Minister approved a scheme of commons regulation made 

by Newmarket Rural District Council under the Commons Act 1899, but although this 

scheme applied to three of the commons at Soham it did not apply to Shade Common.  

 

8. A statutory committee of commoners was formed3 to treat with the Minister for the 

compensation to be paid for the extinction of commonable rights over the west land. 

The agreed compensation was paid to the committee on 16 October 1956, but 

unbeknownst to the Minister one member of the committee had died shortly after his 

appointment, rendering the process ineffective to extinguish commonable rights.  

 

9. On 1 November 1956 the Lady of the Manor’s interest in the soil of the west land was 

acquired by the Minister following payment of compensation to her4.   

                                                 
3 Pursuant to ss 102 and 103 of the Lands Clauses Consolidation Act 1845. 
4 Pursuant to s 100 of the Lands Clauses Consolidation Act 1845. 
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10. On 22 October 1973 Miriam Leader conveyed land east of The Shade (“the east land”) 

to Timothy Clark5.  

 

11. By a conveyance dated 31 March 1976 the Minister transferred the west land to the 

County Council6. 

 

12. On 21 January7 1983 the Chief Commons Commissioner determined that for the 

purposes of the register of common land maintained by the County Council under the 

Commons Registration Act 1965 the east land (register unit no. CL35) was owned by 

Timothy Clark.   

 

13. On 27 May 2011 the west land was first registered in the Land Registry. The County 

Council was and is the registered proprietor.   

 

14. On 22 November 2011 the east land was first registered in the Land Registry. Timothy 

Clark was and is the registered proprietor, albeit with qualified title.  

 

The effect of non-registration of a common under the Commons Registration Act 1965 

15. The east land is registered as a common in the register of common land maintained by 

the County Council. The west land is not. The question is whether the effect of non-

registration was to have extinguished all rights of common over the west land. 

 

16. Section 1(1) and (2) of the Commons Registration Act 1965 (as amended) are as 

follows: 

 

 “(1) There shall be registered, in accordance with the provisions of this Act and 

subject to the exceptions mentioned therein,— 

(a)  land in England or Wales which is common land or a town or village green; 

                                                 
5 The conveyance is referred to in the Proprietorship Register for title no. CB366039. It is also referred to in a 

decision of the Chief Commons Commissioner dated 21 January (?) 1983 determining ownership of the east land 

for the purposes of the Register of Common Land. 
6 The conveyance is referred to in the Schedule to the deed of grant dated 5 January 1995 between the County 

Council and Energis Communications Limited, and in Schedule 1 to the deed of grant dated 18 August 2004 

between the County Council (and others) and Barratt Homes Limited (and others). 
7 The month is not easy to read. 
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(b)  rights of common over such land; and 

(c)  persons claiming to be or found to be owners of such land or becoming the 

owners thereof by virtue of this Act; 

and no rights of common over land which is capable of being registered under 

this Act shall be registered in the register of title. 

 

(2)  After the end of such period, not being less than three years from the 

commencement of this Act, as the Minister may by order determine— 

(a)  no land capable of being registered under this Act shall be deemed to be 

common land or a town or village green unless it is so registered; and 

(b)   no rights of common shall be exercisable over any such land unless they 

are registered either under this Act or in the register of title.” 

 

 The period specified for the purposes of s 1(2) ended on 31 July 19708. 

 

17. Until its repeal on 1 December 2010, s 4 of the 1965 Act made provision for applications 

for registration. Section 4(1), (5) and (6) provided: 

 

 “(1) Subject to the provisions of this section, a registration authority shall 

register any land as common land or a town or village green or, as the case may 

be, any rights of common over or ownership of such land, on application duly 

made to it and accompanied by such declaration and such other documents (if 

any) as may be prescribed for the purpose of verification or of proving 

compliance with any prescribed conditions.” 

 

“(5) A registration under this section shall be provisional only until it has 

become final under the following provisions of this Act.” 

 

“(6) An application for registration under this section shall not be entertained if 

made after such date, not less than three years from the commencement of this 

                                                 
8 See art 2 of the Commons Registration (Time Limits) Order 1966, as amended by the Commons Registration 

(Time Limits) (Amendment) Order 1970.  
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Act, as the Minister may by order specify; and different dates may be so 

specified for different classes of applications.” 

 

 The cut-off date specified for the purposes of s 4(6) was 2 January 19709.   

 

18. The effect of s 1(2) of the 1965 Act was described by Tomlinson LJ and Lewison LJ 

respectively in the following passages from the judgments of the Court of Appeal in R 

(Littlejohns) v Devon County Council [2016] EWCA Civ 446, [2016] QB 1092:  

 

“102 … the natural meaning of both subsections of section 1 of the 1965 Act 

seems to me entirely in accord with this clear objective. All land which was at 

the operative date common land, and all rights of common over such land then 

existing, were to be registered: subsection (1). After the operative date, land 

which was common land but which had not been registered as such would no 

longer be regarded as common land—or deemed to be such—and no rights of 

common which had not been registered could thenceforth be exercised over land 

registered as common land.” 

 

“127  Taking section 1(2)(a) first, it is now settled that if land was capable of 

being registered under the 1965 Act but was not, then after 31 July 1970 it 

ceased to be common land, or a town or village green as the case may be. It was 

no longer possible to assert that even though it was not ‘deemed’ to be common 

land, in fact it was. Registration was conclusive evidence that the land was 

common land, and non-registration was conclusive evidence that it was 

not: Oxford County Council v Oxford City Council [2006] 2 AC 674 (‘the Trap 

Grounds case’), paras 18–19. This is part of the concept of a definitive once for 

all register.” 

 

19. The west land was common land subject to rights of common before the 1965 Act was 

enacted. It appears that no application to register the west land as common land under 

the 1965 Act was ever made. It is now too late to make such an application. As the west 

                                                 
9 See art 3 of the Commons Registration (Time Limits) Order 1966; reg 5 of the Commons Registration (General) 

Regulations 1966 (since revoked). 
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land was not registered, it ceased to be common land, and all extant rights of common 

were extinguished, on 31 July 1970.   

 

The Commons Act 2006 

20. The Commons Act 2006 was enacted to cure perceived shortcomings in the 1965 Act10. 

It repeals and replaces the 1965 Act, subject to transitional provisions. The repeal of the 

1965 Act will not affect the extinguishment of rights of common occurring by virtue of 

s 1(2)(b) of the 1965 Act: see para 6, Schedule 3 to the 2006 Act. 

 

21. The 2006 Act has been brought fully into force only in certain pilot areas, which do not 

include Cambridgeshire. Once the substantive provisions of the 2006 Act are in force 

in the county it will be possible to seek the registration of common land created before 

or after s 1(2)(b) of the 1965 Act took effect, but only in prescribed circumstances.  

 

22. In relation to common land that could have been registered in the register of common 

land but was not, para 2 of Schedule 2 to the 2006 Act, which is not yet in force outside 

the pilot areas, states: 

 

 “(1)  If a commons registration authority is satisfied that any land not registered 

as common land or as a town or village green is land to which this paragraph 

applies, the authority shall, subject to this paragraph, register the land as 

common land in its register of common land. 

(2)  This paragraph applies to any land which– 

(a)  was not at any time finally registered as common land or as a town or village 

green under the 1965 Act; 

(b)  is land which is– 

(i)   regulated by an Act made under the Commons Act 1876 (c. 

56) confirming a provisional order of the Inclosure Commissioners; 

(ii)   subject to a scheme under Metropolitan Commons Act 1866 (c. 122) or 

the Commons Act 1899 (c. 30); 

(iii)  regulated as common land under a local or personal Act; or 

                                                 
10 See the explanatory notes to the 2006 Act. 
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(iv) otherwise recognised or designated as common land by or under an 

enactment; 

(c)  is land to which this Part applies; and 

(d)  satisfies such other conditions as regulations may specify. 

(3)  A commons registration authority may only register land under 

subparagraph (1) acting on– 

(a) the application of any person made before such date as regulations may 

specify; or 

(b) a proposal made and published by the authority before such date as 

regulations may specify.” 

 

23. The explanatory notes to the 2006 Act say this about the above provisions:  

 

“116. Paragraphs 2 and 3 of Schedule 2 enable the registration of land which 

was specifically recognised by or under an earlier statute as being common land 

or a town or village green, but which was not registered under the 1965 Act. The 

criteria for registration as common land under paragraph 2 are set out in sub-

paragraph (2), and include the requirement that the land is regulated under the 

Commons Acts 1876 or 1899, the Metropolitan Commons Act 1866, or a local 

or personal Act, or is otherwise recognised as common land by or under any 

other enactment8. 

 

117. For example, a local Act may have defined the extent of a common in a 

plan deposited with the House authorities during the passage of the 

corresponding Bill through Parliament, but part (or all) of the lands defined in 

the plan were overlooked and not registered under the 1965 Act. The 

amendments will enable the land to be registered, subject to any criteria 

specified in regulations (which may, for example, restrict application to the 

owner of the land, or require that the land remains common land at the date of 

the application). …” 

 

24. Footnote 8 to para 116 of the explanatory notes above states: “For an example, see the 

reference to land specified as common land in the Second Schedule to the Broxbourne 

and Hoddesdon Open Spaces and Recreation Grounds Act 1890 (ch. xlvii).” 
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25. There is no suggestion in my instructions that para 2(2)(b)(i)-(iii) of Schedule 2 to the 

2006 Act apply to the west land. As to whether the west land is “otherwise recognised 

or designated as common land by or under an enactment” for the purposes of para 

2(2)(b)(iv), I do not consider that “recognition” of the west land as a common in the 

course of its compulsory acquisition under statute in the 1950s11 means that today it is 

still recognised or designated as common land by or under an enactment12.  

 

26. As to more recent events, para 2 of Schedule 3 to the 2006 Act, which is not yet in force 

in Cambridgeshire, makes provision for common registration authorities to amend their 

registers of common land in consequence of what are called “qualifying events”. These 

include (at sub-para (2)(a)): 

 

 “the creation of a right of common (by any means, including prescription), 

where occurring in relation to land to which this Part applies at any time– 

(i)  after 2 January 1970; and 

(ii) before the commencement of this paragraph” 

 

27. I mention this provision only because it preserves the theoretical possibility that a right 

of common over the west land could have been (or could be) created after 2 January 

1970, which might then lead to registration of the west land as common land. There is, 

however, no reason to suppose that any right of common was in fact created in relation 

to the west land after 2 January 1970, and it seems highly unlikely that the County 

Council will create any such right in the future. 

 

28. I now turn to the questions put to me. 

 

(1) Is the land in question common land? 

29. The east land is common land, registered as such in the register of common land. The 

west land is not registered as common land and for the reasons given at paras 16-19 

above its status as common land ceased on 31 July 1970. 

                                                 
11 As suggested in the email from Hugh Craddock of the Open Spaces Society dated 19 April 2018.  
12 I note that Mr Craddock comes to a similar conclusion, albeit he describes the point as an uncertain one. 
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(2) Is the County Council correct in saying that the land in its ownership ceased to be common 

land as a result of non-registration under the Commons Registration Act 1965? 

30. The County Council is correct. 

 

(3) Are there are any legal avenues available to the Town Council to re-establish the land as 

common land? 

31. Unless the Town Council can persuade the County Council to create rights of common 

over the west land, or is willing to promote a Private Bill through Parliament having the 

same effect, there does not appear to be any legal avenue that would allow the Town 

Council to re-establish the west land as common land. 

 

The County Council’s title to the west land 

32. My instructions call into question the County Council’s ownership of the west land. For 

my part, I do not see any doubt about it. Section 58 of the Land Registration Act 2002 

states: 

 

“(1) If, on the entry of a person in the register as the proprietor of a legal estate, 

the legal estate would not otherwise be vested in him, it shall be deemed to be 

vested in him as a result of the registration. 

(2) Subsection (1) does not apply where the entry is made in pursuance of a 

registrable disposition in relation to which some other registration requirement 

remains to be met.” 

 

 There is nothing in my instructions to suggest that subs (2) has any application. It 

follows that as the registered proprietor of the legal estate in the west land the County 

Council is deemed to have the legal estate vested in it, whatever shortcoming there 

might have been in the transfer of the west land to it13. 

 

33. While the register of title may be rectified in certain circumstances14, there is nothing 

before me that even hints at a basis for rectification. The documents enclosed with my 

                                                 
13 See, for example, the observations of the Court of Appeal in Antoine v Barclays Bank plc [2018] EWCA Civ 

2846, [2019] 1 WLR 1958, at paras 10, 13 and 39.  
14 See s 65 of, and Schedule 4 to, the 2002 Act. 



10 

 

instructions indicate that the County Council acquired the west land from the Minister 

of Agriculture, Fisheries and Food in 1976 (see para 11 and footnote 6 above). In light 

of the history set out above, it appears that the Minister had obtained the freehold 

interest in the west land by 1956, and following the statutory extinction of rights of 

common over the west land in 1970 I see no reason why the Minister should not have 

been able to transfer good title to the land to the County Council.      

 

34. Accordingly, I see nothing in the papers before me that casts doubt on the County 

Council’s ownership of the west land. 

 

35. If those instructing me have any further queries I shall be happy to give what assistance 

I can. 

 

  

 Robin Green 

 Cornerstone Barristers 

 9 February 2020 
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